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IN THE UNITED STATES DISTRICT COURT
" DISTRICT OF MINNESOTA

UNITED STATES OF AMERICA, OS5 - LA Q-F/Z/-{SM

Plaintiff,

Civil Action No.

DONALD LEE PROW, individually and
d/b/a Rochester Topsoil, Inc.;
DONALD BRYCE PROW, individually
and d/b/a Rochester Topsoil, Inc.;
and ROCHESTER TOPSCOIL, INC.,

COMPLAINT

Defendants.

et e S R M he N A S N N N S s S

The Uniﬁed States of America, through its undersigned
attorneys, by the authority of the Attorney General, and at the
request of the Administrator of the United Statesg Environmental
Protection Agency (“EPA”) and the Secretary of the Army acting
through the United States Army Corps of Engineers (the “Corps”},
alleges ag follows:

NATURE OF THE ACTION

1. This is a civil action commenced under sections 309 (b),
309(d), and 404 of the Clean Water Act ("CWA"), 33 U.S.C.

§§ 1319(b), 1315(d), and 1344 to cbtain injunctive relief and

civil penalties against Donald Lee Prow, individually and d/b/a

Rochester Topsgoil, Inc. (“Don Prow”); Donald Bryce Prow,
individually and d/b/a Rochester Topsoil, Inc. (“Bryce Prow”);
and Rochester Topsoil, Inc. (collectively "Defendants"), for the
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discharge of pollutants into waters of the United States in or
about Rochester, Olmsted County, Minnesota, without authorization
by the Corps, in violation of CWA sections 301 (a) and 404, 33
U.S.C. 8§ 1311(a) and 1344; for the Defendants’ failure to
perform mitigation required under the permit issued by the Corps,
in viclation of CWA section 404, 33 U.S.C. § 1344; and for the
Defendants’ failure to comply with an Administrative Order issued
by the EPA, in violation of CWA section 309, 33 U.S.C. § 1319.

2. In this action, the United States seeks (1) to enjoin
the discharge of pollutants into waters of the United Statés
withoﬁtva permit in violation of CWA section 301(a), 33 U.SFC.

'§ 1311(a); (2) to require Defendants, pursuant to CWA section

309(b), 33 U.S.C. § 1319(b), at their own expense and at the

direction of the EPA and/or the Corps, to restore and/or mitigate

the damages caused by their unlawful activities; and (3) to

require Defendants to pay civil penalties as provided in CWA

sections 309(d) and 404 (s), 33 U.S.C. § 1319(d) and 1344 (s).
AUTHORITY AND NOTICE

3. Authority to bring this action is vested in the United
States Department of Justice under 28 U.S.C. §§-516 and 519, and
in accordance with CWA sections 309(b), 309(d), 404, and 506, 33

U.S.C. §§8 1319(b), 1319(d), 1344, and 1366.
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4. Notice of this action has been given to the State of
Minnesota pursuant to CWA sections 309 (b) and 404(s), 33 U.8.C.
§§ 1319(b) and 1344 (s). |

JURISDICTION AND VENUE

5. This.Court has jurisdiction over the subject matter of
this action pursuant to CWA sections 309 (b) aﬁd 404 (c), 33 U.S.C.
§§ 1319(b) and 1344(s), and 28 U.S.C. §§ 1331, 1345, and 1355.

6. Venué ig proper in the ﬁistrict of Minnesota pursuant
to CWA sections 309(b) and 404(c), 33 U.S.C. §§ 1319(b)and
1344 (g), and 28 U.S.C. §§ 1391(b) and 1391(c), and 1395(a),
because the Defendants reside in this District and conduct
business in this District, the subject property is located in
this District, and the violations alleged herein occurred in this
District.

THE PARTIES

7. The Plaintiff in this action is the United States of
America. Authority to bring this action is vested in the United
States Department of Justice pursuant to 28 U.S.C. §§ 516 and
519, and in accordance with CWA sections 309(b), 309(d) and 506,
33 U.S.C. §§ 1319(b), 1319(d), and 1366.

8. Defendant Don Prow is a private individual residing in
or near Rochester, Minnesota. Don Prow is an officer and/or
owneyr of Defendaﬁt Rochester Topsoil, Inc. The United States

brings this action against Don Prow in his individual capacity
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and in his capacity as an officer, employee, and/or agent of
- Rochester Topsoil, Inc.

9. Defendant Bryce Prow is a private individual residing
in or near Rochester,‘Minnesota. Bryce Prow is the sonbof
Defendant Don Prow. Bryce Prow is an officer and/or owner of
Rochester Topscil, Inc. The United States brings this action
against Bryce Prow in his individual capacity and in his capacity
as an officer, employee, and/or agent of Rochester Topsoil, Inc.

10. Defendant Rochester Topsoil, Inc. is a corporation
organized under the laws of the State of Minnesota. Rochester
Topsoil, Inc. has, or has had, a corporate address of 1833 16%
Street, N.W., Rochester, Minnesota, and/or 516 17 Ave. NW,

- Rochester, Minnesota.
STATUTORY AND REGULATORY AUTHORITY

11. CWA sections 301(a) and 404(a), 33 U.S.C. §§ 1311(a),
1344 (a), prohibit the discharge of pollutants; including dredge
and fill material, into navigable waters except in compliance
with, inter alia, a permit issued by the Corps pursuant tOFCWA
sectioﬁ 404, 33 U.S.C. § 1344.

12. CWA section 404 (a), 33 U.S.C. § 1344 (a), authorizes the
Secretary of the Army, acting through the Chief of Engineers,.to
issue.permits for the discharge of dredged or fill material into
navigable waters at specified disposal sites, after notice and

opportunity for public comment.
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13. CWA section 309(a), 33 U.S.C. § 1319(a), authorizes the
Administrator of EPA to issue administrative compliance orders to
any person found to be in violation of CWA section 301, 33 U.S.C.
§ 1311.

14. CWA section 309({(a) {3} and 309(b), 33 U.S.C.

§§ 1319(a) (3) and 1319(b), authorizes the Administrator of EPA to
issue an order requiring compliance or to commence a‘civil.action
in federal district court for appropriate relief, inciuding a
temporary'or permanent injunction and/or assessment of a civil
penalty, when she finds that any persdn is in violation of CWA
sections 301 or 404, 33 U.S5.C. §§ 1311 and 1344.

15. CWA section 404(5), 33 U.8§.C. § 1344 (s), authorizes the
Corps to issue an order requiring.compliance or to commence a
civil action in federal district court for appropriate relief,
including a temporary or permanent injunction and/or assessment
of a civil penalty, when it finds that any person is in violation.
of CWA sections 301 or 404, 33 U.S.C. 8§ 1311 and 1344.

116. | CWA sections 309(d) and 404(s), 33 U.S.C. §§ 1319(d)
and 1344 (s), provide that violators of CWA sgections 301 and 309,
33 U.S.C. §§ 1311 and 1319, are subject to injunctive relief and
civil penalties of up to $25,000 per day for each violation.
Pursuant to the Federal Civil Penalties Inflation Adjustment Act
of 1990, as amended by the Debt Collection Improvement Act of

1996, 31 U.S.C. § 3701 note, and corresponding EPA regulations,
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61 Fed. Reg. 69,360-69,361 (December 31, 1996), such violators
are alsc subject to civil penalties of up to $27,500 per day for
each viclation occurring after January 30, 1997. Such violétors
are further subject to civil penalties of $32,500 per day for
each day of violation after March 15, 2004, pursqant to the
Federal Civil Penalties Inflation Adjustment Act of 1990, as
amended by the Debt Collection Improvement Act of 19%6, 31 U.S.C.
§ 3701 note, and corresponding EPA regulations, 69 Fed. Reg.
7,121-7,127 (Feb. 13, 2004).

17. The term‘“person” ig defined in CWA section 502(5), 33
U.S8.C. § 1362(5), as “an individual, corporation, paftnership,
assbciation, State, municipality, commission, or political
subdivision of a State, or any interstate body.”

18. The term “pollutant” is defined in CWA section 502(6),
33 U.S.C. § 1362(6), as “dredged spoil, solid waste, incinerator
residue, sewage, garbage, sewage sludge, munitions, chemical
wastesg, biological materials, radicactive materials, heat,
wrecked or discarded equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural waste discharged into
water.”

19. The term “discharge of a pollutant” and the term
"digscharge of pollutants" are defined in CWA section 502(12), 33
U.S.C. § 1362(12), to include inter alia "any addition of any

pollutant .to navigable waters from any point sourcel[.]"
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20. The term “discharge of dredged material” is defined by
40 C.F.R. § 232.2, in pertinent part, as “any addiﬁion of dredged
material into, including redeposit of dredged material other than
incidental fallback within, the waters oﬁ the United States.”

The term includes, but is not limited to, “[alny addition,
including redeposit other than incidental fallback, of dredged
material, including excavated material, into waters of the United
States which is incidental to any activity, including mechanized
landclearing, ditching, channelization, or other excavation.”

21, The term “fill material” is defined by 40 C.F.R.

§ 232.2 as “any ‘pollutant’ which replaces portiong of the
‘waters of the United States’ with dry land or which changes the
bottom elevation of a water body for any pufpose."

22, The term “discharge of fill material” is defined by 40
C.F.R. § 232.2 to include in pertinent part “the addition of £ill
material into waters of the United States.” The term generally
includes, without limitation, “[p]lacement of fill that is
necessary for the construction of any structure in a water of the
United States; the building of any structure or impoundment
requiring rock, sand, dirt, or other material for its
construction; gite-development fills for recreational,
industrial, commercial, residential, and other uses; causeways or

road fills; dams and dikes; artificial islands; [and] property
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protection and/or reclamation devices such as riprap, groinsg,
seawalls, breakwaters, and revetments[.]”

23, CWA section 502(14), 33 U.S.C. § 1362(14), defines the
term “point source” to include “any discernible, confined and
discrete conveyance, including but not limited to any pipe,
ditch, channel, tunnel, conduit, well, discréte fissure,
container, rolling stock, concentrated animal feeding operation,
or vessel or other floating craft, from which pollutanté are or
may be discharged.”

24. CWA section 502(7), 33 U.S.C. § 1362 (7), defines
"navigable waters" as "the waters of the United States, including
the territorial seas . " |

25. The term “waters of the United States,” as defined at
33.C.F.R. § 328.3(a) and 40 C.F.R. §§ 230.3(s) and 232.2,

includes, inter alia: (i) all waters which are currently used,

were used in the past, or may be susceptible to use in interstate
or foreign commerce, including all watérs which are subjectvto
the ebb and flow of the tide;‘(ii) all interstate waters)
including interstate wetlands; (iii) tributaries of such waters;
and {(iv) wetlands adjacent tb such waters or their tributaries.
26. The term “wetlands” is defined at 33 C.F.R.
§ 328.3(b) and 40 C.F.R. §§ 122.2 and 230.3(t) and 232.2 to
include, inter alia, “those areas that are inundated or saturated

by surface orvground water at a frequency and duration sufficient
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to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated
soil conditionsg.”

27. The term “adjacent” is defined by 40 C.F.R. § 230.3
as “bordering/ contiguous, or neighboring. Wetlands separated
from other waters of the United States by man-made dikes or
barriers, natural river berms, beach dunes, and the like are
‘adjacent wetlands.’”

28. CWA section 309(b), 33 U.S.C. § 1319(b), authorizes the‘
commencement of a civil acticon for appropriate relief, including
a permanent or temporary injunction, against any person who
violates CWA section 301(a), 33 U.S.C. § 1311(a). |

29. CWA section 309(d), 33 U.S.C. § 1319(d), authorizes the
commencement of an action for c¢ivil penalties against any person
who violates CWA éection 301(a), 33 U.S8.C. § 1311(a).

GENERAL ALLEGATIONS "

30. The Defendants are “persons” within the meaning of CWA
gsection 502 (5), 33 U.S.C. § 1362(5).

31. The real property which is the subject of this
complaint is located at the SE 1/4 of Section 23 and the SW 1/4
of Section 24, Township 106 North, Range 14 West, Rochester,

Olmsted County, Minnesota (“the Site”).
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32. At all times relevant to this action, one or more of
the Defendants either owned, leased, or otherwise controlled the
Site and/or controlled the activities that occurred on the Site.

33. The Site consists of a parcel shaped in a near
>rectangle and is approximately 100 acres in‘size. . The west
boundary of the Site abuts U.S. Highway 63, which runs roughly
north and south. The Site is divided by the section line
separating Section 23 and Section 24. The portion of the Site
Within Section 23 lies to the west of the section line and the
portion of the Site within Section 24 lies to the east éf the {
section line.

34. Willow Creek generally runs through the Site from west
to east.

35.  Willow Creek flows into Bear Creek. Bear Creek flows
into the Zumbro River. The Zumbro River flows into the
Mississippi River. The Mississippi River is an interstate water
body.

36. Willow Creek is a “water of the United States” within
the meaning of 40 C.F.R. §§ 230.3(s) and 232.2.

37. At one time, the Site coﬁtained approximately 73 acres
of wetlands. The wetlands on the Site are or were one of the
last remaining diverse high guality or high value wetlands within
the vicinity of the Site.

38. The wetlands on the Site are adjacent to Willow Creek.
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39. At all material times, the Site contained “waters of
the United States,” including wetlands, within the meaning of 40
C.F.R. §§ 230.3(s) and 232.2.

40. The water bodieg on the Site described in paragraphs 36
through 38 constitute “waters of the United States” within the
meaning of 40 C.F.R. §§ 230.31(s) and 232.2. |

FACTUAL - ALLEGATIONS '

41. In May 1995, one or more of the Defendants, through his
or their agents, submitted an application to the Corps for a
permit to be issued in accordance with CWA section 404, 33 U.S.C.
§ 1344. Don Prow was listed as the Applicant. 1In the
application, the Defendants sought authority te fill
approximately 19.43 acres of wetlands, and convert 16.52 acres of
wetlands to open water aquatic habitat, in Sections 23 and 24.

42. On February 14, 1896, the Corps issued to Don. Prow,
d/b/a Rochester Topsoil, Inc. (“Prow”), a Department of the Army
Permit No. 93-07006-IP-BCN (the “permit”). A true and accurate
copy of thé permit is attached to this complaint as Exhibit A.

43.. The permit authorized Prow “to discharge -£ill material
in 14.16 acres of cropped wetland and excavate in 13.49 acrés of
cropped wetland adjacent to Willow Creek” withih Section 23 and a
small portion of Section 24. The location of all work authorized

under the permit was specified in drawings, labeled 1993-07006-

11
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IP-BCN, pages 1 through 3 through 3 of 3, that were provided with
and attached to the permit.

44. The permit did not authorize any £illing of wetlands in
Section 24, but did authorize some excavation in the portion of
Section 24 that was adjacent to the areas of excavation allowed
in Section 23.

45. The permit provided, “The time limit for completing the
work authorized ends on December 31, 1998.”

‘46. The permit contained various “Special Conditions,”
including Special condition 1, which required Prow to mitigate
for the loss of wetlands to be filled by creating approximately
7.1 acres of wetlands éround the open water areas at therproject
gite, asvwell as 20.51 acres of wetland at a nearby location
known as “Rock Dell Farm.” In addition, Special condition 3
required all mitigation work to be completed priocr to or
concurrent.with the work authorized by the permit.

47. Defendant Bryce Prow signed the permit on behalf of
Prow on February 9, 1996.

48. After signing the permit and prior to December 31,
1998, the Defendants and/or those acting on their behalf removed
topsoil from, and excavated a pond within, the permitted area of
the Site. 1In addition, the Defendants and/or those acting on
their behalf excavated a ditch (“"Ditch No. 4") both within and

outside of the permitted area of the Site. 1In the course of this

12
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activity, between 6-10 inches of topsoil was excavated within the
permitted area, dredged material from the pond was deposited into
apprdximately .52 acres of wetlands within the permitted area,
and dredged material from the portion of Ditch No. 4 within the
permitted area was deposited intoc approximately ;28 aéres of
wetlands within the permitted area, along the south side of Ditch
No. 4. While the dredged material from Ditch 4 was in the area
covered by the permit, the permit allowed for excavation to occur
in that area, but not fill. |

49. Although the discharges described in paragraph 48
occurred in locations authorized by their permit, the Defendants
did not perform any.corresponding mitigation, either prior to or
concurrently with their work, as required. In fact, to date the
Defendants have not performed any of the mitigation required by
their permit.

COUNT I
DISCHARGE OF POLLUTANTS WITHOUT A PERMIT

50. The United States incorporates herein by reference the
allegations contained in paragraphs 1-49.

51. In or about December 1998-January 1999, and/or at other
times more fully known to the Defendants, the Defendants and/or
persons acting on their behalf used a backhoe, excavator, and/or
other heavy equipment to excavate, dredde, and/or channel-clear

portions of Willow Creek and the South Fork of Willow Creek

13
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within Section 24, on portions of the Site not covered by the
permit. During the course of these unpermitted activities, the
Defendants removed vegetation and topsoil, dredged spoil, soil,
rock, sand and other material from Willow Creek and the South
Fork of Willow Creek, and subsequently discharged these materials
onto wetlands within Section 24.

52. 1In or about December 1998-January 1992, and/or at other
times more fully known to the Defendants, the Defendants and/or
other persons acting on their behalf used a backhoe, excavator,
and/or other heavy.equipment to excavate Ditch 4, and other
adjacent ditches that drain to Willow Creek, within Sections 23
and 24( on portions of the Site not covered by the permit. The
ditches excavated in the course of this work are known as “Ditch
1,"” “Ditch 2,” *“Ditch 3, “Ditch 4" and “Ditch 5.~ Deféndants'
excavation of Ditch 3 altefed the dimensions of a preexisting
fork of Willow Creek known as the “South Fork” of Willow Creek.
During the course of these activities, the Defendants removed
vegetation and topsoil, dredged spoil, soil, rock, sand and other
material, and subsequently discharged these materials onto
wetlands within Sections-23 and 24.

53. The Defendants do not have, and have never had, a
permit issued under section 404 of the CWA, 33 U.S.C. § 1344,
authorizing discharges of dredged or fill material into navigable

waters as described in paragraphs 51 and 52, above.

14
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54. Following the expiration of their permit, in April
1999, and/or at other times more fully known to the Defendants,
the Defendants and/or other persons acting on their behalf used a
backhoe, excavator, scraper and/or other heavy equipment to
discharge wvegetation and topsoil, dredged spoil, soil, rock, sand
and other material onto wetlands within Section 23.

55. In the late summer or fall of 2000, the Defendants
and/or other persons acting on their behalf used a backhoe,
excavator, and/or other heavy equipment to excavate, dredge,
and/or fill additional wetlands within Section 24. During the
course of these activities, the Defendants removed vegetation and
topsoil, dredged spoil, soil, rock, sand and other material from
the wetlands, and subsequently discharged or redeposited these
materials onfq wetlands within Section 24.

56. The Defendants do not have, and have never had, a
permit issued under section 404 of the CWA, 33 U.S.C. § 1344,
authorizing discharges of dredged or fill material into navigable
waters as described in paragraphs 54 and 55, above.

57. The wetlands into which the Defendants, and/or other
persons acting on their behalf, discharged dredged and/or fill
material are “waters of the United States” as defined in 40
C.F.R. § 230.3(8) and thus “navigable waters” as defined at CwA

section 502(7), 33 U.8.C. § 1362(7).

15




Case 0:05-cv-01452-RHK-JSM  Document 1-1  Filed 07/20/2005 Page 16 of 24 .

58. The Defendants, and any persons acting on their behalf,
as alleged in paragraphs 51-55 above, are “persons” within the
meaning of the definition set forth in CWA section 502(5), 33
U.S.C. § 13s62(5).

59. The dredged spoil and other material removed from the
Willow Creek, Ditches 1 through 5, and other wetlands within
Sections 23 and 24, referenced in paragraphs 51-55 above,
constitute “dredged material” and/or “fill material” within the
meaning of 40 C.F.R. § 232.2, as well as “pollutants” within the
meaning of CWA section 502(6), 33 U.S.C. § 1362(6).

60. The’backhoe, excavator, and/or other heavy equipment
referenced in paragraphs 51-55, above, constitute “point sources”
within the meaning of CWA section 502(14), 33 U.S.C. § 1362(14).

61. Each instance of the Defendants' placement of
vegetation and topsoil, dredged spoil, soil, rock, sand and
other material into the wetlands described in paragraphs 51-55
above constitutes a “discharge of a pollutant” or “digcharge of
pollutants” within the meaning of CWA section 562(12), 33 U.S.C.
§ 1362(12) and within the scope of CWA section 404, 33 U.S.C.

§ 1344.

62. Each day that unpermitted discharges of dredged or fill
material‘continues to fill wetlands on the Site constitutes a
separate day in violation of CWA secticn 301l(a), 33 U.S.C.

§ 1311(a).

16
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63. The Defendants have violated and continue to violate
CWA section 301{a), 33 U.S.C. § 1311(a), by their unauthorized
discharges of dredged spoil or fill material into waters of the
United States, including wetlands; at the Site as described in
paragraphs 51-55, above.

64. Unless enjoined by order of this Court, the Defendants
will continue to violéte CWA section 301, 33 U.S.C. § 1311, in
the manner described in paragraphs 51-55 above.

65. The Defendants are subject to injunctive relief and
civil penalties of $27,500 per day for each violation, through
March 15, 2004,.referred to in paragraphs 51—55'above, puréuant
‘to CWA sections 309(b) and 309{(d), 33 U.S.C. §§ 1319(b) and
1319(d), and the Federal Civil Penélties Inflation Adjustment Act
of 1990, as amended by the Debt Collection Improvement Act of
1996, 31 U.S.C. § 3701 note, and corresponding EPA regulations,
61 Fed. Reg. 69, 360-69,361 (December 31, 1996). The Defendants
are further subject to civil penalties of $32,500 per day for
each day after March 15, 2004 that unpermitted discharges of
dredged or £ill material have remaiﬁed onsite, pursuant to CWA
section 309(b) and (d), 33 U.sS.C. §§ 1319(b) and 1319(d), and the
Federal Civil Penalties Inflation Adjustment Act of 1990, as
amended by the Debt Collection Improvement Act of 19%6, 31 U.S.C.
§ 3701 note, and corresponding EPA regulations, 69 Fed. Reg.

7,121-7,127 (Feb. 13, 2004).
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COUNT IT

VIOLATION OF SECTION 404 PERMIT

"66. The United States incorporates herein by reference the
allegations of paragraphs 1-65.

67. The Defendants' failure to perform mitigation in
accordance with their permit, as alleged in paragraphs 46-49
above, constitutes a violation of‘CWA gections 301 (a) and 404 (a}),
33 U.S.C. §§ 1311 (a) and 1344(a).

68. Each day the Defendants fail to perform the mitigation
work required by the permit constitutes a separate day in
violation of CWA sections 301(a) and 404(a), 33 U.S.C. §§ 1311(a)
and 1344. | |

69. Unless enjoined by order of this Court, the Defendants
will continue to violate CWA sections 301 and 404, in the manner
described in paragraphs 46-49.

70. The Defendants are subject to injunctive relief and
civil penalties of $27,500 per day for each day of violatien,
through March 15, 2004, for failure to perform mitigation work
referred to in paragraphs 46-49 above, pursuant to CWA section
309(b) and (d), 33 U.S5.C. §§ 1319(b) and 1319{(d), and the Federal
Civil Penalties Inflation Adjustment Act of 1990, as amended by -
the Debt Collection Improvement Act éf 1996, 31 U.S.C. § 3701
note, and-corresponding EPA regulations, 61 Fed. Reg. 69,360-

69,361 (December 31, 1996). The Defendants are further subject

18
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‘to civil penalties of $32,500 pér day for each day after March
15, 2004 that the Defendants have failed to perform the
mitigation work referred to in paragraphs 46 through 49, pursuant
to CWA section 309(b) and (d), 33 U.S.C. §§ 1319(b) and i319(d),
and the Federal Civil Penalties Inflation Adjustment Act of 1990,
as amended by the Debt.Collection Improvement Act of 1996, 31
U.S.C. § 3701 note, and corresponding EPA regulations, 69 Fed.
Reg. 7,121—7,127 {Feb. 13, 2004).

COUNT IIT

VIOLATION QF CWA SECTION 309 ADMINISTRATIVE COMPLIANCE ORDER

71, Plaintiff’incorporates herein by reference the
allegations of paragraphs 1-70, above.

72. Upon discovery of the discharge activities at the site,
as described in paragraphs 1 through 71 above, EPA issued the
Defendants an Administrative Compliance Order dated August 19,
1999, Docket No. V-404-A0-99-08 (the “August 19, 1999 Order”),
pursuant to CWA section 309 (a), 33 U.S.C. § 1319(a).

73. The August 19,1999 Order required the Defendants, inter
alia, to cease further discharges of dredge or fill into
wetlands; to submit within 30 days a Wetland Restoration Plan
(*Plan”) to EPA for approval; and to conduct activities to
restore altered wetlands to the condition existing prior to the
discharge activities of the Defendants, pursuant toc the Plan

approved by EPA.
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74. The August 19, 1989 Order required the Defendants to
submit their Plan within 30 days. On September 8, 1999, the
Defendants advised EPA of their “intent to comply” with the
Order, but requested additional time to devise an acceptable
Plan. |

75. EPA subsequently extended the Defendants' date to
submit an acceptable Plan to December 15, 1999, and conditionally
approved a portion of the Defendants' Plan in a letter dated
January 12, 2000. EPA's January 12, 2000, letter specified that
all work covered by the partial approval was to be completed by
June 1, 2000. EPA approved the remainder of the Defendants' Plan
on June 26, 2000, and required all work to be completed by August
12, 2000.

76. The restoration work in Defendants’ approved Plan

included, inter alia, the regrading of ditches back to pre-1998

elevations; the stabilization of banks on Willow Creek; the
stabilization of restored wetlands through seeding, silt fencing,
and other erosion controls; and monitoring to determine if
vegetation performance standards were being met or corrective
actions, such as reseediné,'were required.

77. The Defendants did not timely complete the work in the
Plan required by EPA to be completed by June 1, 2000. Nor did
the Defendants timely complete the remaining work in the Plan

required by EPA to be completed by August 12, 2000.
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78. On October 25, 2000, EPA informed the Defendants of
| their noncompliance with the August 19, 1999 Order.

79. To date, the Defendants have failed tb‘perform
restoration work at the Site in the manner required by the Plan
approved by EPA and the August 19, 1999 Order, in at least the
following respects: the restoration of Ditch 1 was performed
without seeding, wood fiber blankets, or the use of other
reQuired erosion controls; the restoration of Ditch 2 was
performed without sufficient grading and without the proper
installation of silt fences; the restoration of Ditch 5 was
conducted with limited grading and without fiiling the ditch in
the manner required by the Plan and the Order; the restoration of
Ditches 3 and 4 was not commenced; with respect to Willow Creek,
the dredged spoil was not removed to upland, a “check dam” was
not installed, the banks were not stabilized, and erosion
controls were not implemented; and, with respect to the South
Fork of Willow Creek, the dredged spoil was not removed to
upiénd.

80. The Defendants' failure to perform restofation
work at the Site in the manner described in the Plan approved by
EPA constitutes a violation of CWA section 309(a), 33 U.S.C.

§ 1319(a).
81. Each day the Defendants fail to perform restoration

work at the Site in the manner described in the Plan approved by
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EPA constitutes a separate day in violation of CWA section
309(a), 33 § U.8.C. 1315(a) .

82. Unless enjoined by order of this Court, the Defendants
are likely to continue to viclate CWA section 309(a), 33 U.S.C.
§ 1319(a), in the manner described in paragraphs 76-80, ébqve;

83. The Defendants are subject to injunctive relief and
civil penalties of $27,500 per day for each violation, through
March 15, 2004, referred to in paragraphs 76-80 above,‘pursuant
to CWA sections 309(b) and 309(d), 33 U.S.C. §§ 1319(b) and
1319(d), and the Federal Civil Penalties Inflation Adjustment Act
of 1990, as amended by the Debt Collection Improvement Act of
1996, 31 U.S.C. § 3701 note, and corresponding EPA regulations,
61 Fed. Reg. 69, 360-69,361 (December 31, 1996). The Defendants
are further subject to civil penalties of $32,500 per'day for
each day after March 15, 2004 that the Defendants have failed to
perform restoration work at the Site in the manner described in
the Plan approved by EPA, pursuant to CWA section 309(b) and (4),
33 U.S.C. 8§ 1319(b) and 1319(d), and the Federal Civil Penalties
Inflation Adjustment Act of 1990, as amended by the Debt
- Collection Improvement Act‘of 1996, 31 U.S.C. § 3701 note, and
corresponding EPA regulations, 69 Fed. Reg. 7,121-7,127 (Feb. 13,

2004) .
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PRAYER FOR RELIEF

WHEREFORE, the Plaintiff, the United States of America[4
respectfully requests that this Court order the following relief:

1. That the Defendants be permanently enjoined from |
discharging or causing the discharge of dredged or fill materiai
or other pollutants into any waters of the United States except
in compliance with the CWA;

2. That the Defendants be enjoined to undertake measures,
at Defendants' own expense and at the direction of the EPA and/or
the Corps, to effect complete restoration of the Site, to conduct
the on site and off site mitigation as set forth in the permit,
and/or to conduct off-site mitigation for irreversible
environmental.damagé, as appropriate;

3. That the Defendants be assessed pursuant to CWA
sections 309(d) and 404 (s}, 33 U.S.C. §§ 1319(d) and 1344 (s), a
civil penalty for each day of each violation of CWA sections
301(a), 309, and 404, 33 U.S.C. §§ 1311(a), 1319, and 1344;

4. That the United States be awarded costs, disbursements,
expenses and attorney’s fees in this éction; and

5. That this Court grant Plaintiff, the United étates of
America, such other relief as the Court may deem just and proper.

Respectfully submitted,

KELLY A. JOHNSON
Acting Assistant Attorney General
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FEB 1 4 1005

‘Construction-Operations
Regulatory (93—07006—IP-BCN)

Mr. Jeffrey Broberg

McGhie & Betts Environmental Services
1648 Third Avenue S.E.

Rochester, Minnesota 55904

Dear Mr. Broberg:

OS- 452 £HE[TSM

. This is the validated copy of the Department of the Army
permit issued to Don Prow. ‘Please be advised that the
authorization hereby granted is contingent on the bpermittee's
compliance with all conditions stated in the permit and its

attachments.

This Federal permit does not authorize the permittee to

commence the proposed activity without f

necessary State and/or local permits.

If you have any questions, call Mr.

Corps, (608) 784-8236.

irst obtaining any

“Bruce Norton at the

Sincerely,

Ben Wopat

Chief, Regulatory Branch

Encloesures

NORTON CO-R
HAUGER CO-R
WOPAT CO-R

B s |

TSCANNED
JuL 20 2005

U.S. DISTRICT COURAIPLS
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DEPARTMENT OF THE ARMY PERMIT

Permittee  Don__Prow dba Rochester Topsoil, Inc.

Permit No. 93-07006-IP-BCN

St. Paul District
Issuing Office _U.S. Army Corps of Engineers

NOTE: The term "you" and its derivatives, as used in this permit, means the permittee or any future transferee. The teem “this
office™ refers to the appropriate district or division office of the Corps of Engineers having jurisdiction over the permitied  activity or
he appropriate official of that office acting under the authority of the commanding officer. oo

You are authorized to pecform work in accordance with the terms and conditions specified below.

Project Description: .

You are authorized to discharge fill material in 14.16 acres of cropped wetland and
excavate in 13.49 acres of cropped wetland adjacent to Willow Creek in conjunction
with a gravel mining and commercial development project. This work will be done as
shown on the attached drawings labeled 93-07006-1P-BCN, pages 1 of 3 through 3 of 3.

"Project Location:
The project site ig located in the SE 1/4 of Section 23, T106N, R14W; Olmsted County,
Minnesota, . _ —

ermit Coaditions:
Genceral Conditions:
L. - The time limit for completing the work authorized ends on __December 31. 1998. If you find that you need more

time to complete the authorized activity, submit your request for 2 time extension to this office for consideration at least one
month before the date is reached. T, Ce e e

2. You must maintain the activity authorized by this permiit in good condition and in conformance with the terms and
conditions of this permit. .You are not relieved of this requirement if you abandon the permitted activity, although you may make a
good faith transfer to a third patty in compliznce with General Condition 4 below. Should you wish to cease to maintsin the
authorized activity or should you desire to abandon it without a good faith transfer, you must obtain a modification of this permit

ENG FORM 1721, Nov 86 ‘ EDITIONOF SEP 82 IS OBSOLETE (33 CFR 320-330)
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4. If you scll thie propery associated with this permit, you must obtain the signature of the ncw owner in the space provided
and forward a copy of the permit 1o this office 10 validate the transfer of this authorization.

5. If a conditioned water quality certification has beca issucd for your project, you must comply with the couditions specified in
the certification as special conditions to this permit. For your convenicnce, a copy of the certification is attached if it contains such
conditions.

6. You must allow represeatatives from this office to inspect the authorized activity at any time deemed aceessary to ensure
that it is being or has been accomplished in accordance with the terms and conditions of your permit.

Special Conditions:

1. The permittee shall mitigate for the loss of 27.65 acres of wetland at two
locations. Approximately 7.1 acres of shallow water fringe wetland would be created
around the open water areas at the project site. In addition, 20.51 acres of wetland
would be created at the Rock Dell farm located in the W1l/2 of the NW 1/4 of section
34, T10SN, R15W, Olmsted County, Minnesota. The various components of the .
compensatory mitigation plan are identified on the attached drawings numbered page 2,
of 3 and 3 of 3.

2. The surface topsoil from the wetland portions of the pProject site shall be
salvaged and used as a seed bank for both the onsite and off-site witigation areas.

3. The'mitigation work shall be completed prior to, or concurrent with the work
authorized by this perwmit. Mr. Bruce Norton, of our La Crosse Field Office (608 784-
8236}, shall be contacted at least 10 days prior to the scheduled construction work.

4. A perpetual deed restriction shall be placed on these two mitigation sites to
guarantee its preservation for wetland and wildlife fesources. A draft deed
restriction and submit it to our La Crosse Field Office for review. Upon our
approval, the deed restriction shall be recorded with the Registrar of Deeds for
Olmsted County and a certified copy provided to our La Crosse Field Office prior to
the completion of the mitigation work.’ -

5. Mitigation Monitoring - The permittee shall submit annual reports on the status
of the mitigation site. The first report is due on December 31 after the first
growing season following completion of the mitigation work, and subsequent reports
shall be submitted on or before December 31lst for the following 5 vears (total of 6
reports). These reports shall include the following information: '

a. All plant species, along with their estimated relative frequency and percent
cover, shall be identified by using plots measuring 0.5 meter by 0.5 meter. A total
of 3 random plots shall be located in the onsite mitigation area and 7 random plots
in the Rock Dell mitigation site.

b. Vegetation cover maps, at a scale of one inch equals 100 feet, or larger scale,
shall be prepared for each growing season.

¢. Photographs showing all representative areas of the mitigation site shall be
taken at least once each year during the period July 1 to September 30.

d. Surface water and groundwater elevations in the mitigation areas shall be
recorded twice a month during April through October of each year. Monitoring of the
Rock Dell site should occur in each of the proposed wetland impoundments. The
location of each monitoring site shall be shown on the plan view.
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e. The permittee shall assume all liability for accomplishing -correctiveé work should
the District Engineer determine that the compensatory mitigation has not been fully
satisfactory. Remedial work may include regrading and/or replanting of the
mitigation site, or possibly the development of a new mitigation plan at another
site. This responsibility shall extend for a period of S years beginning upon the
completion of the mitigation work.

6. Refer to Standard Conditions atlachment.
Further Information:
t. Congressional Authorities: You have been authorized to undertake the activity described above pursuant to:
{ ) Section 10 of the Rivers and Harbors Act of 1899 33 U.S.C. 403).
(X) Section 404 of the Clean Water Act (33 U.S.C. 1344).
() Section 103 of the Marine Protection, Research and Sanctuarics Act of 1972 (33 U.S.C. 1413).
2. Limits of this authorization.
2. This permit does not obviate the need to obtain other Fe:_icral, state, or local authorizations required by law. '
b. 'I'hi.s:pcnnit d'ocs_..not‘ grant any property rights -or cxclusiw)c privileges.
c. 'I;h_is pcrmlt docs not.a'uthoriz..c any injury to thc- property or rights of oth;a:s.
d lh.s permit do_&lts: not authorize mwrfc@w with any existing or proposed Federal project. '- ’
3. Limit;ot; Federal Liability. In issuing this permil, the Federal Government does not assume any liability for the following:

8. Damages to the permitted project or uses thercof as a result of other permitted or unpermitted activities or from
natural causes, 2

b. Damages to the permitted project or uses thereof as a result of curreat or future activitics undertaken by or on behalf
of the United States in the public interest. :

¢.  Damages to persons, property, or to other pcrrmncd or unpermitted activities or structures caused by the activity -~
authorized by this permit. :

d.  Design or coastruction deficiencies associated with the permitted work.
¢. Damage claims associated with any fiture modification, suspension, or revocation of this permit.

4. Reliance on Applicant's Data: The determination of this office that issuance of-this permit is not contrary to the public
interest was made in reliance on the information you provided.

5. Reevaluation of Permit Decision. This office may roevaluate its decision on this permit at any time the circumstances
warrant. Circumstances that could require a reevaluation include, but are not limited to, the following:

4. You fail to comply with the terms and conditions of this peratit.

b.  The information provided by you in support of your permit application proves to have been false, incomplete, or
inaccurate (Sec 4 above).

¢

¢ Significant new information surfaces which this office did not consider in reaching the original public interest decision.

Such a reevaluation may result in a determination that it is appropriate 1o use the suspension, modification, and revocation
procedures contained in 33 CFR 325.7 or enforcement procedures such as those contained in 33 CFR 326.4 and 326.5. The
referenced enforcement procedures provide for the issuance of an administeative order requiring you ta comply with the terms and

ENG FORM 1721, Nov 86 EDITION OF SEP 82 IS OBSOLETE (33 CFR 320-330)
3
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conditions of your permit and for the initiation of legal action where appropriate. You will be required ta pay for any correclive
measures ordered by this office, and if you fail to comply with such directive, this office may in certzin situations (such as those
specified in 33 CFR 209.170) accomplish the correetive measures by contract or otherwise and bill you for the cost.

6. Extensions. Geaeral condition | establishes a time limit for the completion of the aclivity authorized by this pecmit. Ualess there
are circumstances requiring cither a prompt’ completion of the authorized activity or a reevaluation of the public interest decision,

the Corps will normally give favorable coasideration to a request for an cxtension of this Ume limit,

Your signature below, as permitice, indicates that you accept and agree to comply with the terms and conditions of this pennit.

;Q /g%u«, /.7/2"1// (Vice fresa ent) 7 — 77,9 L

\

(PERMITTEE) . (DATE)

This permit becomes effective when the Federal official, designated to zct for the Secretary of the Army, has signed below.

{DISTRICT ENGINEER) (DATE)

@w&@/ Y Bt

J. M. WONSIK

olonel, Corps of Bngineers
District Enginecr N

When tl'\e.sti'uctu_rqs or work authorized by this permit arc still in existence at the time the property is t.mns:fcrred, the tenus and
sonditions: of this permit will continue 0 be binding on the gew owner(s) of the property. To validate the transfer of this permit
and the gssoci;ted_‘liabili‘t_ies associated with compliance with its terms and conditions, have the transferee sign and date below.

(TRANSFEREE) - (DATE)
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‘In addiciloa to gencral and special coadicions, chiis petmic is subjcct Co che
folloving sctandacrd conditioas, as applicable:

- - : ‘od
1. All woctk ot dischacges €o a waCercoucse cesulcing fcom peramitice Licabl
. P . : : - mect applicable
coastruction activicies. pacciculacly liydraulic dcedging. @must @mect apd

Federal. Scacte, and local watec quality and cfflucnc scandacds on a coacliaulug
basis. :

2. Measuces musC be adopted to preveat poccacial pollucagcs fcom eaCering che
waCercourse. Coastruccion amatecials and debois, including fuels. OLL: aad
other liquid subscances. will not be stored in the coastrucCioa atred yn'a )
-maaner that would allou them Co cater the watercourse as 4 resulc of'spl.llagc,
aatucal cvuaoff, oc flooding. )

3. 1If dredged or excavated material is placed on aa uplaad dispo?al sice
{above che ordinary high-water amark), che sicte must be securely diked or
coactained by some other acceptable method chat preveancs Che cecara of
poteatially polluting materials to the watercourse by sucface runoff oc by
leachiag. The contalument acea, whether bualkhezd or upland dis?osal sicte,
aust be fully completed priocr To placement of any dredged macerial.

4. Upou completion of earthwork operations, zall exposed slopes_, Fills, and
disturbed areas must be given sufficieat protection by appropriate means such _

as landscaping, or planting iund maintaiaing vegetative cover, to--prevent
subsequenC erosion.

5. ALl £ill (including riprap), if authorized under chis peruit, must coasist

of suitable material free from toxic pellutants ia other chan Crace
‘quancities. Tu addition, rock or £ill material used for activities dependent’
upon this permit and obtained by excavation must either be obrained from
existing quarries or, Lf a mew borrow site is opened up to obtaim £i1l
wmaterial, the State Historie Preservation Officer (SHRQ) musc be notified
prior to use of the nesx site. Evidence of this.consultation with ~the 'SHEO .
«ill be forwarded to the St. Paul District Office.’ .

6. If cultural, acchaeoldgical, or historical resources are unearched duriag
activities authorized by this permic, work must be stopped immediately and the
State Historic Preservation Officer must be coatacted for furcher iastruction.

7. Aa ionvesCigatioa muste be_made Co ideqtify water iatakes or otcher
activities that may be affected by suspended solids and curbidicy increases
caused by work in the watercourse. Sufficient notice auscC be glven tothe

owners of propecrty where the activicies would take place to allow chem to
prepare for any chaanges ia wacer qualicy.

8. & councingeacy plan aust be formulated that would be effective ia chie eveac
of a spill. This requiremeatr is pacrticulacly applicable ia operatioas
iavolviag the handliang of petroleum produces. If a spill of aay pocteacial
pollutant should occuc, it is the respoasibility of the permicCee Co remove
such material, to minimize any coacamination resulcing from this spill aad to
itomediately aotify the State Deparcmenc of-Naturtal Resoucces aad che U.S.

Coast Cuacd at cclephone number 800-424-8802.
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The JS-44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers
asrequired by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974,
isrequired for the use of the Clerk of Court for the purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON THE REVERSE OF

THEFORM.)
L (a) PLAINTIFFS DEFENDANTS
United States of America Donald Lee Prow, Donald Bryce Prow and Rochester
Topsoil, Inc.
() County of Residence of First Listed Plaintiff County of Residence of First Listed

(EXCEPT IN U.S. PLAINTIFF CASES) (IN U.S. PLAINTIFF CASES ONLY)
NOTE: IN LAND CONDEMNATION CASES, USE THE LOCATION OF THE

LAND INVOLVED.

(c) Attomney? ? s (Firm Name, Address, and Telephone Attomeys (If Known)

Friedrich A. P. Siekert, U.S. Attorney's Office
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United States Attorney
District of Minnesota

600 United States Courthouse (612)664-5600
300 South Fourth Street
Minneapolis, MN 55415 2

ey 3 4

July 20, 2005

Richard Sletten, Clerk
United States District Court
202 U.S. Courthouse

300 South Fourth Street
Minneapolis, MN 55415

Re: United States v. Prow, et al.
Our File No. 2001V00783

Dear Mr. Sletten:

Enclosed for filing in a new case please find the Complaint
and Exhibit A together with the Civil Cover Sheet.

please indicate the assigned civil number, judge and date of:
filing on the enclosed copy of this letter.

Sincerely,

THOMAS B. HEFFELFINGER
d States Attorney

T koot

BY: FRIEDRICH A. P. SIEKERT
Assistant United States Attorney
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